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(October 31, 2014, 10:36 a.m.)
THE COURT: We are on the record this
morning in State of Idaho versus Brian Neal,
CR 2014-3285. This is the time set for hearing on
the Defense Motion to Suppress Evidence in this
matter. That motion has been supported by brief and
the State has provided a response brief that I have
reviewed; however, there was -- I'm going to discuss
this matter with counsel, it's going to be the
presentation of additional evidence. We did have
this scheduled for Wednesday but I needed to
reschedule it for today's date.
State ready to proceed, Ms. Dickerson?
MS. DICKERSON: We are, your Honor.
THE COURT: Mr. Hurn?
MR. HURN: Yes, your Honor.
THE COURT: All right. State calling any
witnesses, Ms. Dickerson?
MS. DICKERSON: No, your Honor. I believe
Mr. Hurn has subpoenaed the Officer, Ofc. Yount, and
the parties have agreed to stipulate to the
admission of the video. Mr. Hurn called my office
earlier this morning.
THE COURT: All right. That was attached to



























MR. HURN: I don't believe it was attached,
but I do have it here today, your Honor.
THE COURT: Okay.
MR. HURN: I guess it is in the file,
your Honor. It's been awhile since I submitted it
so.
THE COURT: All right. Yes, there is a disk
with the brief that was submitted in this matter.
All right. Mr. Hurn, I'll let you go
ahead and present your evidence.
MR. HURN: Thank you, your Honor. The
Defendant would call Sgt. Yount of the Idaho State
Police.
THE COURT: Sergeant, if you come forward
and be sworn, please.
SGT. YOUNT,
having been first duly sworn to tell the truth, the
whole truth, and nothing but the truth, relating to
said cause, testifies and says:
THE COURT: Have a seat. You may proceed
Mr. Hurn.
MR. HURN: Thank you.
DIRECT EXAMINATION
BY MR. HURN:



























butcher your name, is it Yount on Yount?
A. Yount.
Q. Okay. I apologize for that.
Officer -- or Trooper Yount -- or
Sgt. Yount, let's be correct here, are you familiar
with this case that's before the Court today?
A. Yes.
Q. And why are you familiar with that case?
A. I was the officer that stopped Mr. Neal,
and I have prepared a written report, and have
reviewed the video recording of this incident.
Q. Okay. As part of that investigation
involving this case, did you have an opportunity to
observe my client?
A. Yes, I did.
Q. Did you have an opportunity to observe him
at the Dyna-Mart in Lewiston, Idaho?
A. No.
Q. As part of your investigation -- well,
let's start out here. When you first observed my
client, what did you do?
A. I'm sorry?
Q. When you observed my client, what actions
did you take?



























traveling eastbound on State Highway 128.
Q. And did you take any actions after
observing his vehicle?
A. Yes.
Q. Okay. What did you do?
A. I activated my emergency lights and
initiated an enforcement contact. He stopped his
vehicle in the parking lot of Jack in the Box in
Lewiston.
Q. Did you have any opportunity at that point
to observe his physical demeanor?
A. Yes.
Q. And how would you describe it?
A. Extremely anxious.
Q. Anything else you noticed of significance?
A. Yes. I immediately noticed that his head
and forehead region, he was perspiring profusely,
and I noted this was unusual to me due to the
temperature was at approximately 45 degrees outside
and I was wearing a coat.
Q. So the sweating you observed, was it just
located to the head region or was there other areas
of sweating you observed?
A. Just his entire forehead and face appeared



























Q. And you testified that it was cool outside
that day?
A. Correct.
Q. Do you know if my client had the heater
on at all in his car?
A. I do not know.
Q. Was my client wearing anything on his
head?
A. I believe he was wearing a baseball cap.
Q. And the baseball cap, it was on his head?
A. I believe so.
Q. How were you able to see the forehead
region of him sweating if he's wearing a cap at that
point?
A. I used a spotlight to illuminate the
vehicle and also a flashlight.
Q. Did you ask him to take his hat off?
A. I don't recall asking him. I do recall at
one point that he did remove it.
Q. Okay. And at that point did you have any
reason to suspect why he was sweating profusely?
A. I suspected it was due to his anxiety or
nervousness.
Q. Was he wearing any sort of sweater or




























A. I believe he was wearing a light weight
hooded sweatshirt.
Q. And as part of your investigation, did you
ask him why he was sweating or appeared nervous?
A. Yes.
Q. And what did he tell you?
A. Initially he said it was because he had
been contacted by the police, moments later he said
it was because I was giving him the third degree
because I was asking him some questions, and
eventually he stated that he suffered from anxiety
and took medication for that condition.
Q. And did you have any discussion about that
medication after being informed of it?
A. Yes.
Q. What specifically did you ask him?
A. I asked what kind of medication he used.
Q. Okay. What did he tell you?
A. I believe he stated Xanax or Clonopin.
Q. And was there any discussion whether or
not he was currently on that medication?
A. Yes.
Q. Okay. What was his response?




























Q. And did he state why he hadn't used it for
three or four days?
A. Well, he said that he had been away from
home for, I believe, that period of time, but he
later stated that he does not take his medication
often and that he was trying to get off of it.
Q. In other words, he was trying to wean
himself off of it?
A. That's what I understood.
Q. Now the vehicle you pulled over, where was
it registered, in which state?
A. Washington.
Q. What was my client a resident of, which
state?
A. Washington.
Q. At that point -- well, at any point before
you asked him to exit the vehicle, did you ever
smell the odor of marijuana?
A. No.
Q. Did you ever notice the odor of any sort
of controlled substance?
A. No.





























Q. When you initially pulled him over, did
you have any suspicions of impaired driving?
A. No.
Q. Did you ever have suspicions of impaired
driving throughout your investigation?
A. Yes.
Q. At what point was that?
A. It was based on my initial contact and
interaction with Mr. Neal based on my observations
of his behavior.
Q. So before you asked him to exit the
vehicle, you had a suspicion of impaired driving?
A. Yes.
Q. Okay. And you hadn't observed my client at
the gas station at all prior to this?
A. No.
Q. Okay. Now, based on that conversation with
my client as you had him pulled over, what
particular criminal activity did you suspect was
occurring or had occurred?
A. I suspected impaired driving; and after
our conversation, I suspected that he possibly




























Q. And what, in particular, led you to
believe that there may be contraband in the vehicle?
A. It was based on the totality of what I had
learned from my initial contact with Mr. Neal until
that point.
Q. Okay. And what specifically would that be
that you had learned?
A. It was based on my observations of him
initially. Immediately upon my contact, he appeared
to be sweating profusely. As he sat in his seat, he
appeared tense or rigid. I observed that his leg --
his left leg was bouncing continuously almost
nonstop throughout our entire initial contact
approximately four to five minutes. He avoided eye
contact with me as we spoke, his speech at times was
very quick or rapid, he appeared to have a
difficulty sitting still in his seat. And although
his vehicle information indicated he was from
Kennewick, Washington, he stated he was from Pasco,
Washington. That was significant to me.
He -- when I asked about if all the
property in the vehicle belonged to him, he
immediately looked away from me and stammered in his
response when he stated "everything." And then the



























of Seattle, and behind the space needle was depicted
a marijuana leaf.
Q. Was there-- oh, go ahead.
A. Also his -- his statement as to his
activities at that hour was suspicious to me.
Q. Was there anything else that --
A. Yes, I told him that -- well, I asked him
if when the contact concluded if I could search his
vehicle, he declined; and I told him that based on
what I had seen in our conversation, that I
suspected he was concealing contraband and it was my
intent to request a narcotics K9 respond. And in
response to that, I noticed that Mr. Neal's anxiety
appeared to increase. Again, his head beaded up
with sweat. I believe at this time he had removed
the baseball cap and so it was apparent that he was
sweating even more heavily now. And I observed that
his chest began to rise and fall as if he was
breathing more rapidly, and his leg continued to
bounce.
I pointed out these observations to
Mr. Neal explaining what my suspicion was that he
was involved in illegal activity.
Q. And these -- is there anything else?



























asked him to exit the vehicle.
Q. So those were all things you observed
before the exit of the vehicle; correct?
A. Yes.
Q. And if I understand, are you saying the
rapid breathing was after you informed him that a K9
search would be requested?
A. Yes.
Q. What, if any, suspicions did you have
regarding weapons in the car?
A. Again, just based on what I perceived to
be anxiety or nervousness. In my experience, people
concealing illegal items or just the fact that a
weapon might be concealed unlawfully could cause
anxiety or nervousness when contacted by the police.
Q. Was there anything specific at that moment
when you asked him to exit the vehicle that you
thought -- that he had on him that was illegal, in
other words, something specific?
A. No.
Q. What about in his car, did you have a
specific feeling there was whatever you thought was
illegal was in there?
A. No. However, based on my training and



























suspicion that he may be impaired was that he may be
impaired by drugs, and my experience led me to
believe that that drug would most likely be a
central nervous system stimulant such as
methamphetamine or cocaine. And so suspecting that
there may be contraband in the vehicle, I believed
that there may be drug paraphernalia to use
methamphetamine or methamphetamine itself.
Q. So would it be fair to say at that point
your suspicion was for a central nervous stimulant?
A. Correct.
Q. And not marijuana?
A. I would not rule out marijuana.
Q. But it wasn't your particular suspicion
though?
A. Not at the end of our initial contact.
Q. Before you had this interaction with my
client, had you ever had any interactions with him
prior to this?
A. No.
Q. Do you have any idea then what his normal
every day speech rhythm is?
A. No.
Q. Do you know what his every day normal




























Q. Do you have any idea if he's naturally a
fidgity person?
A. I do not.
Q. So you don't have any sort of base line to
judge what his normal behavior for him and what
would be abnormal behavior?
A. Not for him; however, I contact hundreds
of motorists every year, and so the base line that I
establish is what I find to be normal in response to
a traffic contact for minor violations.
Q. And in those hundreds of traffic
enforcement options every year that you come across
average citizens, are any of them ever nervous?
A. Yes.
Q. So as a normal response then of someone in
that situation to be nervous?
A. Occasionally but not -- in my experience
not to that level nor to sustain throughout that
period of time.
Q. If I could go back here to one of the
factors that you listed in your suspicion, was that
a question of probation; is that correct?




























Q. So his probation status was nothing at the
point of detention that gave you suspicion of
illegal activity occurring?
A. At this point his probation status was
unknown. Are you talking later in the contact?
Q. No, before the exit of the vehicle, I
thought you had said something about probation and
where he was living?
A. No, just that -- the fact that he stated
he lived in Pasco was significant coupled with
everything else that I had observed, so based on the
totality.
Q. So not probation was something that raised
your suspicion, but Pasco, being from Pasco, is that
what you are saying was --
A. At this time that's correct. Probation
came up later and added to my suspicion later.
Q. Okay. After the detention occurred with my
client, what did you do to, I guess, help your
investigation as to whether or not my client was
impaired while driving?
A. I asked him to perform standardized field
sobriety evaluations.
Q. And when did that request come in?




























Q. Okay. And just so I'm clear, would that
have been a request for field sobriety tests to be
performed?
A. Yes.
Q. Now, we have heard testimony here today
about you requesting -- or informing my client that
you would be requesting a K9 to search -- or not
search but walk around the vehicle; is that correct?
A. Yes.
Q. And who did you request to come out and
perform that act?
A. Ofc. Chris Reese of the Lewiston Police
Department.
Q. And how did you make that request?
A. I asked ISP dispatch to contact Lewiston
Police Department dispatch to request their officer
respond.
Q. Okay. And what was the result of that
request with dispatch?
A. Ofc. Reese responded to the scene.
Q. Was there any sort of conversation with
you and Mr. Reese before he arrived?
A. Yes.




























Q. What was he doing when dispatch contacted
him?
A. I believe he was asleep.
Q. Was there any other things that you were
looking at as possibly being a traffic violation
other than what we have already discussed?
A. I don't know that we have specifically
discussed those violations.
Q. Was there any discussion about his
insurance?
A. Yes, there was.
Q. Okay. And what did you determine his
status of his insurance was?
A. That the card he provided was expired.
Q. All right. And was this determination made
before you asked him to exit the vehicle?
A. Yes.
Q. Okay. Was there anything else that you
thought may have been a violation that you'd like to
look into at that time?
A. Not beyond the initial reason for the
stop.





























Q. Would you agree that before he comes to a
stop, you make a mention of a tint, potential
violation of a tint, window being too dark?
A. Yes.
Q. So is it fair to say then that that would
also be something that you were examining at that
point?
A. Yes.
Q. And that was before the detention when you
asked him to step out of the car?
A. Yes.
Q. Okay. And have you done very many tint
window investigations?
A. Yes.
Q. In your experience, how long does it take
to prepare a tint meter?
A. Approximately one or two minutes.
Q. And do you recall when you performed --
or, well, did you perform an examination of the
window tint on the vehicle?
A. Yes.
Q. And when did that occur?
A. It was approximately 1:08 a.m., it was



























briefed him on what I had observed.
Q. And at the moment of detention when you
asked my client to exit the vehicle, did you believe
that he was in violation of having no insurance?
A. I believe that he possessed expired
insurance; whether or not he actually had insurance,
I do not know.
Q. And what, if anything, were you going to
do on the no insurance portion of your
investigation?
A. Issue a citation.
Q. Okay. And would this have been before you
discussed with Ofc. Reese him coming out here that
you had made that determination?
A. Yes, I had.
Q. And in your experience, how long does it
take to write a citation for no insurance?
A. Four or five minutes.
MR. HURN: No further questions at this
time, your Honor.
THE COURT: Any questions for the witness,
Ms. Dickerson?





























Q. Trooper Yount, will you explain what your
training as a DRE entails and how many hours of
training that entails?
A. Yes. I believe that the total classroom
portion of the training to become certified as a
drug recognition expert is approximately seventy-two
hours. I spent two weeks in Boise being instructed
by DRE instructors, and ultimately you have to
complete a comprehensive examination. It takes
approximately one hour to complete. During that
course, you are tested each and every day, quizzed
on your knowledge. It requires much memorization of
the information provided.
Thereafter I spent one week in Seattle,
and so part of the requirements to become certified
you have to do field evaluations of drug impaired
people under the supervision of a DRE instructor.
And as part of that examination, the student comes
up with -- or makes a determination as to what
categories of drugs the individual is under the
influence of and then that is confirmed by a
urinalysis. And so there has to be a certain -- you
have to have a certain accuracy to become certified.
After the field certification, there is a



























me between three and four hours to complete; and
then if you pass that, then you become certified.
Q. You are currently a Sergeant with ISP; is
that correct?
A. Yes.
Q. Do you possess any specialized training in
drug interdiction, investigation of drug crimes?
A. Yes, I do.
Q. And how many hours of training do you
possess?
A. Over one hundred hours of training that's
specific to patrol interdiction, so in uniform and
operating a marked unit. I also served for three
years as a detective with the Idaho State Police,
and during that time my primary responsibility was
to investigate narcotics offenses. I would estimate
about ninety percent of my time was dedicated to
that.
And so as part of that assignment, I
completed approximately one hundred and fifty hours
of training that is specific to investigating
narcotic offenses. As part of that assignment, I
also attended training that is specific to interview
or the interrogation of suspects, and I completed



























Q. And approximately how many cases have you
been involved in with the focus on drug crimes,
narcotics?
A. I have been a police officer for almost
twelve years, and during that time I myself have
initiated over two hundred and fifty drug specific
cases. As part of my assignment as a detective and
also now as a patrol supervisor, I have assisted
other officers with many more cases that I did not
initiate myself. I would estimate over a hundred.
Q. Let's focus on this particular case. When
did the vehicle that the Defendant was driving come
to your attention first that evening?
A. It was about 12:30, I believe. I had
initiated an enforcement contact that ended up in
the parking lot of the Dyna-Mart, and so during that
contact the only other vehicle in the parking lot
was the black Pontiac that was operated by Mr. Neal.
Q. Why did the vehicle come to your
attention?
A. Initially it didn't. During the ten
minutes that I was conducting this separate traffic
stop, I noticed that it was parked by the fuel
pumps. And it just came to my attention at the



























parked in the same place.
Q. Was it getting gas, was the pump in the
gas tank?
A. No, there was not.
Q. Did you ever see any individual in the
car?
A. No, I did not.
Q. Did the car's windows at that time come to
your attention, the tint on the windows?
A. Yes, I drove -- after the traffic stop, I
drove by the car to confirm that it was unoccupied,
and it was in a well lighted area underneath the
canopy for the pumps. And because I was trying to
view the interior to confirm if there were any
occupants, that's when I made the observation that
it was -- that window tint was too dark.
Q. And you later observed the vehicle
traveling; right?
A. Yes.
Q. And what time was that?
A. It was approximately 40 minutes after
midnight.
Q. So how long after you observed it at
Dyna-Mart?



























had concluded the traffic stop and left the area
that I saw it driving by.
Q. And you made the traffic stop at
approximately 12:41 a.m.; is that correct?
A. Yes.
Q. And you told Mr. Hurn that your initial
observations of the Defendant was that he was
extremely anxious, he was sweating, perspiring
profusely on his forehead and face, and that he was
unable to keep his left leg from bouncing up and
down, he had rapid speech, all of those things that
you testified to were on your initial observation;
is that correct?
A. Yes.
Q. And is it policy for ISP to ask for
driver's license, proof of insurance and
registration on a stop?
A. Yes.
Q. And have you done that prior to making
these observations of the Defendant when you
contacted him?
A. Yes. My initial contact was to introduce
myself and explain to Mr. Neal the three violations
that I had observed that caused the enforcement



























immediately I made those first few observations
about the profuse sweating and the leg bouncing and
that he appeared tense and rigid and had difficulty
sitting still. So after explaining the violations,
then I requested the documents.
Q. And at that point after making those
observations, I think you testified you had concerns
or suspicions that he may be driving impaired?
A. Yes.
Q. You asked for his insurance card at
approximately 12:4522; is that correct?
A. I think that I asked for it initially
prior to that; and during our interaction, I think
that he provided an expired card, but was also
looking for maybe a more current card. So I think
at that time that you stated, 45 minutes after
midnight, that I confirmed that he had not located a
more current card.
Q. And he was able to provide you with a
driver's license; correct?
A. Yes.
Q. The driver's license indicated that his
address was in Pasco?
A. No, I believe that his documents indicated



























part of the Tri-Cities. Pasco, Kennewick and
Richland are almost one municipality geographically,
but he had stated to me that he lived in Pasco.
Q. And I noticed in observing the video that
you didn't ask -- you requested cover, a cover
officer come out at approximately 12:47, about 6
minutes after you made the stop. Why did you
request a cover officer?
A. For multiple reasons. One, I suspected
that he may be impaired, and I intended to evaluate
him for drug impairment. And so it's my practice
for safety reasons that we have another officer
whenever possible on scene for that reason.
I also suspected that he was concealing
contraband, and so for that reason I wanted another
officer to assist. And his overall behavior and
demeanor just caused me concern for my safety, and I
knew that there was another trooper working near by
that could help me.
Q. And at this point this time you had not
contacted dispatch to do a wants and warrants check
and a criminal history; is that correct?
A. That's correct.
Q. And that's pretty standard procedure as




























Q. Approximately what time did you request a
driver's check and criminal history?
A. I have to refer to my notes to be --
Q. If it will help.
A. -- exact. It appears about 51 minutes
after midnight.
Q. So about ten minutes after the initial
stop?
A. Yes.
Q. And at that point in time you intended to
do field sobriety test to determine drug impairment?
A. Yes.
Q. When did dispatch return to you regarding
driver's status and criminal history?
A. Again, I'd have to refer to my notes. It
appears that approximately 57 minutes after midnight
is when I had -- received the criminal return, the
criminal history information. I believe shortly
prior to that, dispatch had advised me of his
driver's status that it was current and clear
through Washington.
Q. And it's true that dispatch advised you




























Q. And that he was, in fact, a high risk
violent offender?
A. That's correct.
Q. Did you speak to the Defendant regarding
his probation status after being informed of that
from dispatch?
A. Yes.
Q. And what, if anything, did the Defendant
tell you about his probation status?
A. He stated he had been released from
probation approximately two months prior. And I
also talked to him about prior drug offenses which
were provided to me from dispatch as part of his
criminal history.
Q. Were you able to confirm with dispatch
whether he had, in fact, been released from
probation and parole?
A. I wasn't able to confirm, and this is part
of what I was doing was talking to dispatch when I
received that information, and then I would exit and
talk to Mr. Neal about his status. And so then when
he said he had -- he was released two months ago and
we had some further conversation about his criminal
history, I then again returned to my car to talk



























been released. Dispatch advised that what they were
seeing was that he was still active on probation,
and so I requested further investigation by dispatch
into that matter.
Q. So just to incapsulate, we started at
12:41 with the initial stop with the tint violations
and another traffic violation; correct?
A. Correct, tint and two moving violations.
Q. And as soon as you made contact with the
Defendant, you indicated that some of his demeanor
and observations that you made led you to believe he
was impaired, so now your investigation was
centering around an impaired driver; correct?
A. Yes.
Q. And then when running the driver's wants
and warrants, then coming back with a history of
being on probation, active probation out of
Washington, your investigation again was expanding;
correct?
A. Yes.
MS. DICKERSON: I don't have anything
further.
THE COURT: Any redirect, Mr. Hurn?






























Q. So it was your testimony as both a patrol
officer and as a DRE and a detective, that you have
done over two hundred fifty investigations into
narcotic activity?
A. Yes.
Q. And of those two hundred fifty, would it
be fair to say that the majority of those originated
in Idaho?
A. Yes.
Q. And just so I'm clear, at the Dyna-Mart
you did not see Mr. Neal, you saw the vehicle;
correct?
A. That's correct.
Q. And have you ever been in the Dyna-Mart?
A. Yes, I have.
Q. Are there any bathrooms in there?
A. Yes.
Q. Are there any -- is there a dining area in
there?
A. Yes, I believe so.
Q. Is there a shower facility there?
A. Yes.



























A. I don't know.
Q. Now, you spoke about -- or you testified
about asking for a second state trooper to come out
for safety reasons; correct?
A. Yes.
Q. Okay. And when that second officer
arrived, did you perform any sort of Terry frisk for
officer safety reasons?
A. No, I don't believe so.
Q. You didn't check his pockets to see if
there was a weapon?
A. No.
Q. His person, no pat down?
A. No.
Q. Did the other officer perform a Terry
frisk for those safety concerns?
A. I do not believe so.
Q. And then based on the testimony you just
gave here, is it my understanding that at 12:57 you
were in contact with dispatch?
A. That was one of the times that I was in
contact, yes.
Q. And at that point you were informed of
several things such as his probation status




























Q. His prior convictions?
A. Yes.
Q. His high risk status as determined by the
Washington Department of Corrections?
A. Yes.
Q. Those are all factors you knew at that
point?
A. Yes.
Q. Would it be fair to say then that that
raised your suspicions?
A. Correct.
MR. HURN: No further questions.
THE COURT: Anything else, Ms. Dickerson?
MS. DICKERSON: No, your Honor.
THE COURT: Well, just to summarize some
of this. Officer, you saw the vehicle in the
Dyna-Mart parking lot parked next to gas pumps?
THE WITNESS: Yes.
THE COURT: During the course of some
previous stop?
THE WITNESS: Yes.
THE COURT: You drove by the vehicle and
then you left the area?



























THE COURT: Where did you go?
THE WITNESS: Approximately half a mile
east near the junction of Highway 12 and 128. I
parked there to conduct stationary patrol.
THE COURT: Okay. So when you next saw the
vehicle, you were stationary?
THE WITNESS: Yes, I was.
THE COURT: That's somewhere in that
interchange area between 128 onto Highway 12?
THE WITNESS: Yes.
THE COURT: All right. Thank you.
Any questions on mine, Mr. Hurn?
MR. HURN: Just one.
FURTHER EXAMINATION
BY MR. HURN:
Q. When you are sitting there at that
intersection in just patrolling, I guess, at that
point in a stationary position, when my client came
back into your view, did you observe any traffic
violations?
A. No, not initially when he came into view.
I simply recognized the car as the one previously
parked at the Dyna-Mart and believed it was the one
that had the window tint violation.



























from a stationary position to one of following that
vehicle?
A. Yes.
MR. HURN: No further questions.
MS. DICKERSON: No further questions.
THE COURT: All right. Thank you, Sergeant.
You may step down.
THE WITNESS: Thank you, your Honor.
THE COURT: May the witness be excused?
MR. HURN: I have no objection.
MS. DICKERSON: No objection, your Honor.
THE COURT: Sergeant, you are free to go.
Further evidence, Mr. Hurn?
MR. HURN: No, your Honor.
THE COURT: Any evidence from the State,
Ms. Dickerson?
MS. DICKERSON: No, your Honor.
THE COURT: Any argument, Mr. Hurn?
MR. HURN: Just briefly, your Honor, I'll
try to keep it short. Your officer -- or,
your Honor, we are submitting the brief, the motion
to suppress this evidence for the three reasons we
listed in there. To summarize, the first one is we
believe that the officer impermissibly expanded the



























The second reason being we don't feel that there was
reasonable articulable suspicion at the moment that
the officer had my client exit the vehicle for drug
trafficking. And No. 3 is that we feel that the
investigative detention was unlawfully prolonged due
to the officer wanting to have a K9 come out and
search the vehicle.
Now, going over those specifically, I say
it's a hunch for several reasons that this officer
acted upon. One, you heard the testimony from
Ofc. Yount about observing the vehicle at the
Dyna-Mart, sitting there for approximately ten
minutes while he conducts another traffic
investigation with another vehicle. He then goes
through his own testimony up to the vehicle and
tries to observe if there's anybody in there. There
is nobody in there.
Additionally, you heard him admit that
there are all sorts of facilities that could take
quite a while for someone to use at the Dyna-Mart
such as the bathrooms, the showers, the dining area,
all of which could take a little bit longer than
just a few minutes to pump some gas.
Additionally, I don't think in hearing his



























sitting there at that intersection or junction
point, you heard him testify that it was for tint
that he pulls him over; but if you read the report,
the initial thing that he says is the reason he
pulled him over was for not signaling there at that
yield point at that intersection, and then an
improper lane change approximately 30 seconds later.
And then if you listen or observe the video, at that
point where he turns on his patrol lights, you then
hear him make a comment in there, there's also a
violation for tint that he believes is there.
Whereas you just heard testimony here from
him today the initial reason why he followed was for
tint and what not, and none of those other factors.
I believe it was a hunch he was acting upon in
looking for something to use to further that act,
your Honor.
With regards to the observations that led
to what he believes is particularized suspicion, an
objective suspicion, we have sweating, a tense
nature, leg, I guess you could call it being
fidgeting with your leg, avoiding eye contact, rapid
speech, difficulty sitting still, a marijuana -- a
T-shirt that had what he believes was a marijuana



























planning to do which I assume is that going to the
casino, and finally the declining of consent to
search the vehicle.
Now, I have also asked the officer what he
bases his nervous -- or his feeling that this person
is acting in a manner that that's outside the norm.
First, he admitted that people do act nervously in
these situations and certainly he has more
experience at pulling people over than I do. My
limited experience is just a few times of being on
the other end of that. But I do think it's fair to
say that there is a nervous nature to that and he
agrees with that.
The rest of the stuff that he has here I
think is easily explained to an objective person
looking at the particular facts of someone who has
an anxiety disorder. It's clear the -- my client
describes what medications he is on and that he's
not taking them because he lives in Pasco, he has
been from that place for three or four days at that
point, does not have the medications as well as he's
trying to wean himself off of those prescriptions.
So it is reasonable and objective to see
that all those things would contribute to the



























done to try and alleviate that. I think the video,
if you would observe it, is quite clear there's no
questions involving do you have a prescription
bottle here, can I see it, who's your doctor, are
you even under a doctor's care. He takes it at face
value and moves on.
And the point that I'm making is that it's
not particularized to anything, it is a hunch, a
general hunch. You heard him say when I asked him
about the marijuana, at that point did you think he
had marijuana on him? Well, no, I thought it was a
central nervous stimulant which is methamphetamine
or cocaine, something of that nature.
As well as the weapon was again for his
officer's safety was just, well, in general these
situations are people that have weapons and an
officer safety issue arises. That's not
particularized to my client. That applies in every
situation according to this officer when someone's
pulled from the vehicle where they suspect there's
some sort of impairment or anything else like that.
That's not particularized. Therein lies the
problem.
With regards to the second argument, I'll



























similar to the first one as far as no reasonable
articulable suspicion of drug trafficking. Again, I
asked him specifically, and, as you recall, he spoke
about feeling that there was impairment. I asked
him if there was any paraphernalia that he observed,
I asked him if there was any odor of any alcohol --
excuse me, not alcohol but marijuana. The answer to
that was no. I asked him if he observed anything
else in his plain view that would lead him to
believe that there was drugs in the car, and I don't
believe he answered in the affirmative to that.
With regards to the third and I think the
most important argument which is that of the
unlawfully prolonging the investigative detention, I
think this is the key, the biggest argument for
suppressing this evidence. And I encourage you to
go through minute by minute, second by second all of
that video and observe the times in what the officer
is doing or not doing. It's clear from the
testimony today, and I don't think it's contested,
the stop starts at about 12:41, and I think it's not
contested either that the K9 doesn't arrive until
about 1:08, I believe, perhaps 1:07. That's roughly




























Additionally, if you listen to the audio,
you will hear the discussion he has with the
officer, and as you heard the testimony today, what
was the officer -- the K9 officer doing when he
called him, sleeping. Listen to that conversation.
Because Ofc. Yount asked him if he could be down
here, you will hear in the testimony -- or in the
video itself, something to the effect, and I'm
paraphrasing, Well, I'm asleep so it's going to be a
few minutes.
And at that point which is about, I
believe, if I don't misstate it here, it's at
12:5402. At that point the K9 doesn't arrive for
another 13 minutes after that. During that period
of time, Ofc. Yount gains more investigation about
my client, about him being a high risk according to
the Washington Department of Corrections, gains
information about his probation status, his
residential status. And you will notice in viewing
that video, there are times when nothing is going
on.
Now, in those times I would submit to you
that under Ramirez he's not doing anything to make
this last no longer than necessary. No field



























arrives and after the search of the car. No tint
meter is used to examine the vehicle until after the
K9 arrives at the car. And no citations were issued
either during that period of time for not having
insurance or proper proof of insurance. All of
which you heard the officer say a tint meter takes
maybe a minute, two minutes to get ready.
You heard him talk about a citation, four
or five minutes. In that 15-minute period we are
waiting -- or not 15, excuse me, my math is
horrible, but 13-minute period that we are waiting,
or he is waiting for the K9 to arrive, there's no
effort to do a tint meter on the vehicle, no effort
to issue a citation, no Terry frisk is occurred,
nothing, just a conversation with dispatch which at
moments within that video, as you will observe, goes
with nothing being done. All of which he could be
doing something to make this stop last no longer
than is necessary to either confirm or dispel his
suspicions. None of that occurred during that
period of time. So we believe that it was
unlawfully prolonged for that hunch that he had that
there was illegal contraband in here.
Now, the prosecutor's going to say,



























anticipate she's going to say something along the
lines of, well, they found stuff on him that
confirmed this, that he did, in fact, have that.
Anything that confirms after the investigative
detention --
THE COURT: She's not going to say that.
MR. HURN: What I would say then is
additional factors that the officer comes to a
conclusion to after the investigative detention are
irrelevant. The law's very clear, it's
contemporaneous. When you pull someone out of a
vehicle or you detain them, at that moment your
reasonably articulable suspicion is what applies,
not something that is confirmed later on or
additional factors that confirm what you are saying.
So at that point all he has is someone who
is sweating, nervous, tense, wearing a T-shirt of
the space needle that also has a pot leaf on it
which quite frankly isn't even paraphernalia in the
state he's from, nor is it paraphernalia here.
So I would suggest -- or I would argue to
the Court that this was unlawfully prolonged simply
based upon that hunch that he had in seeing the
Dyna-Mart vehicle sitting there in what he thought



























gas being pumped and there for at least ten minutes
while he's observing or going through his traffic
enforcement with the other vehicle there today.
So in summation, we think for those three
reasons we would ask for the Court to suppress this
evidence.
THE COURT: Ms. Dickerson.
MS. DICKERSON: Well, your Honor, the
parties have thoroughly briefed this matter, you
have heard testimony, you have the copy of the
preliminary hearing testimony as well as the video
that's been stipulated by the parties. Case law has
been addressed in parties' brief, in both
Defendant's brief and the State's brief, but I would
add an additional case for the Court to review, and
that is State of Idaho versus Jose Guadalupe
Perez-Jungo and it is at 329 P.3d 391. It is a 2014
Court of Appeals case that was reviewed or denied
by -- review was denied by the Supreme Court on July
31st of 2014.
This is a case that also involves
reasonable articulable suspicion to extend a stop,
and in this case the Court reiterates many of the
prior cases that the parties have briefed including



























I would add for the Court, and that is that the
standard Mr. Hurn is asking the Court to adopt is
one of the specific crime -- reasonable articulable
suspicion of the specific crime of trafficking in
narcotics. That is not required under the standard
and the Court addressed that.
The officer has testified that when he
stopped the vehicle, he approached the vehicle, made
contact with the Defendant, and his suspicions were
immediately aroused regarding impaired driving. That
he -- based on his training and experience, and he
went into a lengthy discussion of the extensive
experience as a DRE, as a patrol officer, as a drug
investigating detective, as well as the number of
cases he's investigated. He has specialized
training in driving under the impairment of drugs.
There must be reasonable articulable
suspicion, the officer certainly provided the Court
with reasonable articulable suspicion that he
believed Mr. Neal was driving impaired. He had not
had dispatch verify a wants and warrant check at
that point, he only knew that what he suspected
based on his observations was that this was a
gentlemen that was driving under possibly the




























Your Honor, we would submit if the Court
reviews all of the facts, the totality of the
circumstances surrounding the reasonable articulable
suspicion that the officer has testified to both at
prelim and here today, that there is ample reason to
extend this stop for further investigation into
impairment.
In addition while they are waiting for the
back-up officer to come do the field sobriety test,
he's talking with dispatch, you will hear that on
the video, and that he finds out additional
information which further expands the reasonable
articulable suspicion for the stop. We would ask
the Court to deny the Motion to Suppress.
THE COURT: Thank you, Ms. Dickerson.
Anything else, Mr. Hurn?
MR. HURN: Just briefly, your Honor.
There is no -- I don't think there's any
dispute that at points in the contact with Mr. Neal
that Ofc. Yount is in contact with dispatch. The
real issue is the moments when he's not. Why is he
not doing anything else, that's the question.
That's the most important question in this case is



























just been woke up, he's not going to be down there
within 30 seconds after being dispatched or three
minutes, he's got to get up -- not only does he have
to get up, he has to get the dog ready as well. He
knows that, and that's why I said why is there not
other things done. The tint meter doesn't take that
long to start.
While he's waiting for dispatch to give
him an answer, why doesn't he write the citation,
why doesn't he ask to start performing field
sobriety tests or ask the officer that's observing
him to do it. All these things. The big question
here is why.
With regards to Ramirez and the
prosecutor's response to that, what I would say is
that her own case that she cites under Judge Kerrick
here today in her brief also talks about there's no
time limit on how long a stop should take, but,
again, it is emphasized over and over and over in
that case and in the cases that have been cited
here, that it can last no longer than is necessary
to determine or dispel whatever suspicions there
are. That's the key issue here. What's going on
and why is it taking so long.



























your Honor, that you suppress the evidence in this
matter that we have requested.
THE COURT: Thank you, Mr. Hurn. The
issue of the motion to suppress evidence is under
advisement at this time and will be addressed by a
written ruling from the Court.
MS. DICKERSON: Thank you, your Honor.
MR. HURN: Thank you, your Honor.
THE COURT: Anything else for the record
this morning?
MS. DICKERSON: No, your Honor.
MR. HURN: No, your Honor.
THE COURT: All right. We are in recess.
Thanks everybody.



























(December 3, 2014, 11:15 a.m.)
MS. DICKERSON: Last matter, your Honor,
is State versus Brian Neal, CR 14-3285. Mr. Neal is
represented by Mr. Hurn. I have this on Court's
calendar on State's Motion to Reconsider an Order
Suppressing Evidence in the matter.
THE COURT: Yes, there was a motion
hearing on the Defense Motion to Suppress Evidence
previously heard by the Court on November 7th in
advance of the trial setting in this matter. The
Court entered its order granting that motion and
suppressing evidence in this matter.
Mr. Neal subsequently appeared in court, I
think was returned to the State of Washington
pursuant to a hold that was on him during the course
of the proceedings here. The State very quickly
filed a Motion for Reconsideration of the Court's --
that was record breaking, I think, Ms. Dickerson,
you must have been ready. You don't want to answer
that.
MS. DICKERSON: No, your Honor, I don't.
THE COURT: State's Motion for
Reconsideration was set for hearing today's date and
time. Mr. Neal's not present having been returned



























I have also been provided with an
affidavit of Mr. Neal. One of the issues that was
present in this matter that came up through the
course of the law enforcement contact with Mr. Neal
that culminated in the warrantless search of his
automobile was questions about his probation status
in the State of Washington. He was questioned about
that by the officer. The affidavit that is provided
by Mr. Neal is to set forth the terms and conditions
of conditions, requirements and instructions
relative to his probation in the State of
Washington.
So I'm ready to hear anything additional
on the State's Motion for Reconsideration in this
matter. I have also had Mr. Hurn's response singing
the virtues of the Court's decision.
MS. DICKERSON: Always, your Honor.
THE COURT: Ms. Dickerson.
MS. DICKERSON: As your Honor can read
from the conditions of probation, parole, community
custody, whatever it's called in Washington, they
are pretty standard as to what Idaho has as well,
cannot leave the State without the prior permission




























As the Court may also recall from the
testimony of Sgt. Yount, he had inquired of Mr. Neal
whether or not he was on probation. Mr. Neal, in
fact, said he was not, had been released. Based on
Mr. Neal's affidavit to the Court, Mr. Neal is
admitting that he lied to the officer at the time of
the stop.
But, nonetheless, your Honor, what the
State is here before the Court today is asking the
Court to reconsider the Motion to Suppress. The
Court's opinion dated November 7th of 2014 kind of
skimmed over the issue of the probation parol status
of the Defendant. While the Court mentions this
status, it didn't take it into account, the State
believes, as a major factor that led to and added to
the officer's reasonable articulable suspicion that
there may be something more going on as opposed to
just the straight traffic infraction.
Dispatch had advised the officer of the
status as being active. The Defendant stated he had
been released after serving prison time for a bank
robbery. In fact, in addition, the dispatch had
advised that his status was active and he was highly
violent offender as well.



























field is required to rely on much of the information
submitted to them by dispatch from the NCIC
computer. They reasonably rely on that information,
your Honor.
In this case, the Defendant's statement
that he was released from supervision after serving
time for a major felony did not comport with what
the officer was being advised by dispatch. That
information coupled with the Defendant's behaviors
observed by Sgt. Yount, the lack of current
insurance, the Defendant's statements as to why he
was in town, Sgt. Yount's observations of scabs on
the Defendant's arms which indicated to him based on
his training and experience that they were old
injection sites, a different address than was
supplied to him by the Defendant than what was on
the paperwork that the officer had, the Defendant's
inability to supply Sgt. Yount with the name of his
probation parole officer or prior probation and
parole officer, State submits provided reasonable
suspicion to detain the Defendant for further
investigation.
Sgt. Yount was preparing his tint meter
when the K9 unit arrived. As he testified in court



























prepare normally a citation for the insurance and
prepare the tint meter. That would be with no
interruptions, your Honor; but as the officer also
testified, he was back and forth with dispatch
trying to find out about this status.
Sgt. Yount was faced with an individual he
reasonably believed was on active probation parol
status from a neighboring state. While unable to
confirm with his probation officer because of the
hour, he could reasonably rely on the information
supplied by dispatch and continued to investigate
further.
The State respectfully requests the Court
re-evaluate all of the factors that were available
to Sgt. Yount at that time including the active
parole probation status of the Defendant.
THE COURT: So you are not trying to claim
that this was a probation search?
MS. DICKERSON: No, your Honor, I'm not
saying that it is; however, I think it is arguable
that based upon the information supplied to
Sgt. Yount by probation and parole, he could
reasonably rely on that to at least perform a pat
down of the individual faced with the information




























THE COURT: Well, he did a lot more than
that --
MS. DICKERSON: I agree.
THE COURT: Made him sit around so he
could wait for the dogs.
MS. DICKERSON: But in addition,
your Honor, I think the Court made a slight error in
its opinion, Sgt. Yount did, in fact, write a
citation for a lack of insurance, so there was a
citation that was presented.
THE COURT: Okay. They are writing
electronic citations, aren't they?
MS. DICKERSON: They normally do,
your Honor; but as Sgt. Yount testified, the address
for the information that he had was different from
the address that the Defendant supplied, so he had
to redo his computer.
THE COURT: I thought electronic citations
were to speed up the traffic stop process.
MS. DICKERSON: Not when you are on the
call with dispatch and back and forth talking to the
Defendant, your Honor.




























MR. HURN: Thank you, your Honor.
I talked to Ms. Dickerson today because I
had subpoenaed Mr. Yount to be here, and she agreed
with me and stipulated to a couple of key facts.
One that Mr. Yount does not in any way work for the
Washington Department of Corrections, and, two, the
vehicle that was stopped is not the Department of
Corrections property for the State of Washington.
And I know that she just said she is not contesting
this being a probation search, but just so there's a
record, briefly touch on it.
First, there is a search that has occurred
in this case and there's a seizure that's occurred
in this case, and quite frankly, the seizure
occurred within the first four and a half minutes of
the case starting -- or the stop. The search, as
this Court has pointed out, occurred 26 minutes
later. We believe that the seizure was delayed
unreasonably so he could get the K9.
Now, assuming that Ms. Dickerson's correct
and that he could because of that status conduct a
pat down, why was there no pat down occurred if
that's reasonable for him to assume. He even called




























THE COURT: Well, that's why I wanted to
clarify with Ms. Dickerson this is not a probation
search because that would be providing the officer
with -- would be inventing something that the
officer didn't do. So that's why I wanted to
clarify that that was not what the claim was.
MR. HURN: So it's our assertion that the
seizure which occurred first still is in violation
of Mr. Neal's rights. It was delayed, I understand
there is a diminished expectation of privacy under
Idaho law when one is on probation and parole;
however, what created the diminished expectation of
privacy is right in the affidavit that Mr. Neal
submitted today on page 3. And it says, "I'm aware
that I'm subject to search and seizure of my person,
residence, automobile or other personal property if
there is reasonable cause on the part of the
Department of Corrections to serve -- excuse me, on
the Department of Corrections to believe that I have
violated the conditions, requirements or
instructions above. And I'm also aware for the
safety and security of Department staff, I am
subject to a pat search or other limited security
search without reasonable cause when I am in, on or



























about to enter a Department vehicle."
If you look through the rest of the order
-- or the conditions that he signed and agreed, you
can see it lists the Court orders specifically on a
-- what I would call a templet form. Nowhere in
there does it mention any sort of thing about -- any
additional thing to subjects being searched or
seized for any other purpose in there. So quite
frankly, the only diminished expectation of privacy
that he has is that if a Department official from
the State of Washington, part of the Department of
Corrections suspects that he is in violation and has
reasonable cause, they can then conduct the search,
or, as it says in the second part, if he's on
Department property, he is automatically subject to
a search. Neither one of those are applicable here
and didn't occur.
Now, I certainly understand citing to some
of the cases that Ms. Dickerson did in Idaho law,
but even if you assume that he had a diminished
expectation of privacy that's increased because he's
in Idaho, under Idaho law, still requires a
probation officer to be there or to be in
furtherance of a probation officer's order that they



























an officer, please search this person for me, and
neither one of those occurred. There was never any
contact with the Department of Corrections official
from the State of Washington or the State of Idaho.
Now, just to address a few things that
Ms. Dickerson has pointed out, and I could be wrong,
but my recollection of the video does not have him
contacting or dispatch notifying him of the
discrepancies with the address and what not until
after the seizure has occurred.
The inspection of the arm for track marks
or needle marks, whatever you might call it, again,
didn't occur until after the seizure had occurred of
my client, not before. And there's still 20 minutes
before -- within which from the time of the seizure
until the K9 arrives, 26 minutes actually with which
a tint meter could have been prepared, you heard
that it only takes a couple of minutes to do, yet he
didn't even get to the car to do the tint meter
until magically after the officer with the K9
arrives. No field sobriety test was administered in
that twenty minutes, not even as ask of my client
will you consent to a field sobriety test. None of
that occurred. Not even a Terry frisk for safety



























have filled out a ticket and had to change it for an
address, I don't recall there being testimony of
that, but certainly I think there is no dispute that
he delayed. And he simply delayed because he knew
that the K9 had been woken up at 12 -- I want to say
12:56 is the time frame, and he knew that the K9
wasn't going to be right down there like it normally
would because the officer is not on patrol. The K9
and him are asleep and had just been woken up.
So he delays, delays, delays. That's what
he did. And our contention is that's a violation of
my client's rights because he -- he unreasonably
delayed that seizure in order to do it.
If he honestly believed, as the State
would have you believe, that he has a right to do a
pat search for safety, that this person is a violent
offender, why didn't any of those things occur.
That's the question as it was before, why. And
that's what we would submit to the Court at this
time that we would ask you to deny the Motion for
Reconsideration at this point, your Honor.
THE COURT: So you have testified of what
he understood Mr. Neal was on probation for?
MS. DICKERSON: Robbery, your Honor.




























THE COURT: I remembered that part. Okay.
I didn't remember if he said actually what it was
for. It doesn't set forth here.
Anything else, Ms. Dickerson?
MS. DICKERSON: Just briefly, your Honor.
Defense counsel makes a big point of the 26-minute
delay. The Court in their opinion indicated that
there is no right line rule for the amount of time,
it's based upon the totality of the circumstances
and whether or not the officer had reasonable
articulable suspicion that other matters were afoot,
other crimes occurring or potential for other
crimes.
THE COURT: What were they?
MS. DICKERSON: Well, your Honor, I
believe that --
THE COURT: The robbery thing in
Washington, there is no evidence of that that you'd
be finding. He was stopped for tinted windows and
failing to signal, so there's no evidence of that
that you'd be searching for. What --
MS. DICKERSON: That's correct,
your Honor.



























MS. DICKERSON: I believe, your Honor,
that officer testified to his observations, that he
believed that there was potential that Mr. Neal was
under the influence of some type of drug and driving
under the influence. That based upon his criminal
history and the check and his arms and the different
stories he was being told, that all of that added up
to he believed he perhaps at the very minimum was
driving under the influence of a controlled
substances of some sort. Mr. Yount or Sgt. Yount
having been a DRE in the past, a Certified DRE, and,
in fact, a DRE instructor.
So we are asking the Court to look at the
totality again including that information from
probation and parole as far as his active status and
to re-assess and re-evaluate and we would submit
that if the totality of the circumstances as the
State believes provided ample reasonable articulable
suspicion to continue the investigation, that there
was no violation of Mr. Neal's rights, and we would
ask that the evidence not be suppressed and that the
matter continue to trial.
THE COURT: Thank you, Counsel, for your
submissions in this matter. The Motion for



























this time, and I'll address these additional matters
that we have talked about today by way of a written
order.
MS. DICKERSON: Thank you, your Honor.
(Hearing concluded at 11:31 a.m.)
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